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' ' The briefs shall he printed in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in wirlth, so as to conform in dimensions to the printed 
reco rds along with which they are to be bonnd, in accord-
nnce with Act of Assembly, approved :.\[arch 1, 1903 ; and 
the clerks of this court are directed not to receive or file a 
b ri ef not conforming in all respects to the aforementioned 
requirements." 
'rhc foregoing is p rinted in small picn type fo r thB infor-
mation of counsel. 
M. R ·wATTS, Cl0rk. 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1945 
MOFFETT DOTSON 'VILBORN, Pl~intiff, 
versus 
JOHN G. SAUNDERS, CITY SERGEANT, AND AS SUCH, 
KEEPER OF THE RICHMOND CITY·JAIL, 
Defendant. 
PETITION OF ~IOFFETT DOTSON WILBORN. 
To the Iljonorable J-udges of the 8'ltprp,m.e Court of .Appeals 
of Virginia: 
YouJ: petitioner, Moffett Dotson "'\Vilborn, respectfully rep-
resents that he is aggrieved by a judgment of the Circuit 
Court of the City of Richmond, Virginia, entered on the 4th 
day of September, 1937, in denying him a writ of ha.beas 
corpus for his unlawful detention by ~T ohn G. Saunders, . City 
Sergeant, and as such, Keeper of the Richmond City Jail. 
A transcript of the record is herewith filed, as a part of this 
Petition, which transcript embraces an agreed stipulation 
of all the facts necessary for a proper consideration of this 
case (See transcript of record, pages 16 to 19). 
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THE QUESTIONS OF LA \V AND ASSIGNMENTS OF 
ERR.OR ARE .AS FOLLOWS: 
1. That it was beyond the power of the Governor of this 
State to impose conditions and restrictions fixing an addi-
tional and different punishment from that fixed· by the Court, 
and extending beyond the sentences ·imposed by the Court. 
2. That the Governor of this State has no power to extend 
or enlarge a judgment · of the Court of the Common,vealth 
and punish a citizen of the Commonwealth. 
3. That the pardon gTanted petitioner by the Governor 
was a gift and an act of clern.ency, and when once aceepted 
and enjoyed, could not he l'ecalled. 
4. That it was not the intention of the Governor in grant-
ing the pardon and the intention of the petitioner in accept-
ing it to impose or accept conditions extending beyond No-
vemb'er 25, 1933. 
5. That a pardon granted by the Governor of this State on 
a condition which runs concurrently with the sentence imposed 
by the Court, as was true in this case, does not operate as a 
suspension of the sentence. 
6. At the time of the alleged violation of the condition of· 
the conditional pardon the said 1\f offett Dotson Wilborn had. 
served the full sentences ilnposed on him by the Courts of 
Mecklenburg and Brunswick counties, Virginia, and had fully 
discharg·ed the judgment of sHid Courts. 
That the Trial Judge of the Circuit Court of the City of 
Richmond erred in refusing to grant petitioner's prayer for a 
writ of habeas corpus, and in his ruling against petitioner on 
each and every one of the above questions of la,v, to all of 
'vhich ruling·s of the Court counsel for petitioner excepted, 
and assigns the ruling of the Court on said question of la'v 
as error. 
ARGUl.VIENT AND CI'rATION OF AUTHORITIES. 
The Governor is granted the following powers under the 
terms of Section 73 of the Constitution of Virg·inia: 
''He shall have power to remit fines and t>enalties under 
such rules an'd regulations as may be prescribed by law; and, 
except when the prosecution has been carried on by the House 
of Delegates, to grant reprieves and pardons after convic-
tion; to remove political disabilities consequent upon convic-
tion for offenses committed prior or subsequent to the adop-
tion of this Constitution, and to commute capital punishment. 
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'fHe shaJl communicate to the General Assembly, at each 
session, particulars of every case of fine or penalty l·emitted, 
of reprieve or pardon granted, and of pm1ishment commuted, 
with his reasons fo:r remitting, granting or commuting the . 
same.'' · 
The prerog·atives and authority of the Governor is that of 
forgiving offenses and remitting; penalties, 'viping out judg-
ments and sentences of conviction- either in whole· or in part. 
Instead of pronouncing judgment and sentence and imposing• 
punishment the Governor's prerog·ative and authority with 
reference to such a matter is solely' that of gTauting clemency. 
Whenevet• he undertakes to increase or extend the' penalty or 
punishment imposed upon a convict by a decree of court he 
at once passes b~yond tbe realm of his jurisdiction and au-
thol'ity as Governor and infringes upon the judicial power of 
the State. 
If the petitioner e.hould no'v be required to serve out the 
ren1ainder of the sent~nces in1posed upon him by the Circuit 
Courts of Brunswick and !Iecklenburg· counties, it would 
amount to a different and additional punishment fro1n that 
imposed upon him by the courts, in that fron1 the date of his 
conditional pardon, December 20, 1.930, to N oven1ber 25, 1.933, 
he was a prisoner, though not actually within the prison walls, 
he was nevertheless a prisoner in a n1odified form in that 
his liberties were restr~ined, his conduct restricted, and he 
was required to report monthly to the Clerk of the Circuit 
Court of IIalifax County, Virginia, or his successor, at such 
time and places and under such conditions as said Clerk may 
prescribe. After hnving· been subjected to such requirements 
hereinabove referred to, which petitioner fulfilled absolutely 
to the letter, if now he is r~q\1ired to go back to the Penii·-
tentiary and s.erve the rernaindel· of tho sentences imposed 
upon him by the courts, it would certainly amount to an addi-
tional and a different punishment fron1 that orig·inally im-
posed. 
In the case of Scott v. Chichester, 107 Va. 933, 19 L. R. A. 
(N. S.) 305, it is held: 
''A prisoner s(lrving a jail sentence cannot be paroled by 
the Judge of the Court during good behavior, and upon de-
fault remanded to jail to serve out the orignial term of his 
confinement, without counting the period during 'vhich he was 
out on parole. There is no law in this State authorizing such 
a practice. D1.1ring the period of his parole he is morally and 
actually under the restraint of his parole, and under the or-
ders of the jailer. To exclude the time while out on parole, 
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would be, for the same offense, to impose upon the prisoner 
another and an additional punishment to that originally pro-
nounced.'' 
-The principle laid clown in Sr.ott v. Chichester as just quoted 
is now applicable to the powers of the Governor, and is au-
thority for our contention in this matter. It is true that there 
has been a legislative enactment since the decision in Scott 
v. Chichester, niaking leg-al what the court actually did in that 
case, that is, giving the courts authority to parole prisoners 
not exceeding· the maximum period for which they could be 
sentenced for the offense committed, but under this Statute 
the courts' authority is limited as to the period of parole; And 
since there is no legislative enactment relative to pardons the 
rule laid down in the parole case of Sr:ott v. 'Chichester is the 
law in Virginia relative to pardons. The opinion in the Scott 
v. Chichester case 'vas not reached on the basis that the court 
did not have authority to parole the prisoner even thoug-~ 
in the opinion it is stated that the court did·not have this au-
thority. The opinion and the decision is based on the theory 
that a parole during good behavior could not extend beyond 
the sentence given by the Court. 
On the question of the authority of the Governor (or par-
doning board) to extend the conditions of a pardon beyond the 
period of the sentenr.e fixed by the court, we particularly in-
vite the court's attention to the case of Ex Parte Prout, 12 
Idaho, 494, 5 L. R. A. (N. S.) 1064, which is the leading 
case in this country on the contention that we are making 
here to this court. The following language is used in said 
case on the· subject of the division of authorities among the 
governmental departments, as follo,vs: 
''Under our Constitution, it is the duty and prerogative 
of th~ legislative department to define crime and fix the maxi-
mum and minimum penalties that may be imposed for the 
commission thereof. It is the duty of the judicial depart-
ment to try offenders against these laws, and, upon conviction, 
to sentence them under the Statute. Under the laws of this 
State, there is no such thing as an indefinite or indeterminate 
sentence as is provided for in many of the states fron1 which 
authorities have been cited by the Attorney General. In this 
State the sentence a~cl judgment o·f the court must be specific 
certain, and definite. The Board of Pardons belongs to the 
executive department of t.he State, and . its privileges and 
prerogatives is that of granting clemency. It is a board of 
clemency, rather than a punitive body. Instead of pronounc-
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ing judgment and sentence, and imposing punishment, its 
prerogative and authority is that of forgiving offenses and 
remitting penalty, wiping out judgments and sentences of 
conviction either in whole or in part. "Whenever such board 
undertakes to increase or extend the penalty or punishment 
imposed upon a convict by a decree of court, they at once 
pass beyond the realm of their jurisdiction and authority, 
and infringe upon the judicial power of the State.'' 
It is earnestly contended and subnutted that under the Con-
stitution and laws of the Commonwealth of Virginia the duties 
of the various departments, executive, legislative and judicial, 
are exactly as defined in the above quotation from the Idaho 
case; and further, that there is no such thing as an indefinite 
or indeterminate sentence in the State of Virginia for the 
crime of which J\lloffett Dotson Wilborn was charged, con- · 
victed and sentenced. 
The principle contended for by petitioner here is again 
fully borne out in the case of lf!oo(lward Y. M~trd;ock, 124 Ind., . 
439. The Justice in referring to the status of the prisoner, 
who was out on parole, makes the following statement: 
"During the tin1e that he was out on parole he 'vas not a 
free citizen; he was, as we have seen, still a prisoner, and 
notwithstanding· his prison bounds were not as contracted 
as were the prison bounds of the insolvent debtor, at the time 
our laws recognized bnprisonment for debt, still he was given 
prison bounds. He was not permitted to come into the State 
of Indiana. All the consequences of the judgment were upon 
him, except that he had leave of absence from the prison. As 
the appellant was a prisoner and absent from the prison by 
proper authority, unuer no vie"r of the case, in our opinion, 
can his hnprisonment be continued longer than the period for 
which he was sentenced, less his credit for g?od behavi!lr." 
It is true that the lVIurdock case and the Chichester case 
are authorities on parole, but under the laws of the Common-
wealth of Virginia these rule8 are fully applicable to pardons; 
whether it is treated as a parole or pardon these are both 
acts of clemency and are grants from the executive depart-
n1ent of the State without compensation or consideration from 
the recipient. The law·s of the Comn1onwealth of Virginia 
are the same as those in force in Idaho at the time tl1at the 
Prout case was decided, 'vhich case was actually dealing 'vith 
a pardon as in the instant case. The follo,ving quotation from 
the Prout case is the basis of the decision in that case: 
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''It certainly cannot be said that a man is a free man en-
joying the liberties and freedom usually accorded other citi-
zens when he is compelled to e.onfine his movements to a 
specified locality, and to report his conduct, his daily labor, 
his earning-s and expenditures, from time to time to a prison 
official, and is subject and liable at any day and without no-
tice, or the right of trial, or the right to apply to the ·Court, to 
be taken to the State Penitentiary and there imprisoned and 
confined at the will of desig11atecl officials. Such a vie'v of 
the Constitution and statute would amount to turning what 
the framers of the ·Constitution intended to be a board of clem-
ency into a board of punishment. It seems to us that in 
maintaining· such a view we would lose sight of the purpose 
of the parole statute. That statute was never intended as a 
vindictive or punitive statute, bnt rather as a reformatory 
· measure. It was intended that a prisoner ·who had served 
out one-third of his term, and had made a good record. as a 
prisoner, might be put on his good behavior and word of 
horior; and that, so long as he might keep his promise, he 
could go free; and that, 'vhenever he violated the terms and 
conditions thereof, he might be subject to return and serve 
out the remainder of the term for which he was sentenced. 
We find that some of the authorities have entered into many 
refinements and :nice distinctions in the definition of pardon, 
commutation and parole. vVe think it clear, however, that 
whatever distinction may be drawn, and whatever definition 
may be given, that tl1e~r are all acts of clemency, and are grants 
emanating from the executive department of the State with-
out compensation or consideration from the recipient. It 
appears equally clear to us that a pardon, either absolute or 
conditional, is not effective until received and accepted. In-
sofar as the clemency has once been r~ceived and enjoyed, it 
would seem impossible to recall or revoke it. The revocation 
could only extend to that part not yet enj'oyed. Pardon or 
executive clemency is a gift. One 'v}lo pronrises to make a 
~ift may keep his promise i'n whole or in part, or he may de-
cline entirely, but after the delivery he cannot recover tne 
thing ~iven, and, even if he should again come into possession 
of it he cannot retain it. He mnv decline at anv time he 
nleases to ~·ive any more, but tnaf fact does not divest the 
d!on(?e of title to that which he has already received. In that 
view of th@.. cafo;e. while the ptll'donin~· board: would have un-
o,nestionable authority to recall their parole and return the 
r:n·i~one1~ at anv tim.e, it seemR P.quallv clear that they cannot 
winP.· 011t or obliterate the cle1nency the· prisoner has already 
receiVed and enjoyed. It 'voulcl seem strange if f.ney can tuTn 
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around and punish him the same length of time that he would · 
have enjoyed their clemency.'' · 
It is evident from the facts in the instant case that the 
pardon granted Wilborn was not intended and did not operate 
as· a suspension of his sentence. We respectfully call the at-
tention of the Court to the conditional pardon under which 
Wilborn was paroled. Said Wilborn was required from the 
time of his release, December 20, J 930, until November 25, 
1'933, the term at which his sentence would have terminated, 
less the period deducted for good behavior, which he was 
. clearly entitled to under our law, and which was a part of the 
original sentence by operation of law, to report monthly to 
E. C. Lacy, Clerk of the Circuit Court of Halifax County, 
v..,.irg·inia. By such an act and the requirements of the con-
ditional pardon in general \Vilborn 's activities were re-
stricted, his liberties restrained, and although his prison 
bounds were enlarged, yet, he 'vas in fact in a modified form 
a prisoner and subject to be recalled and returned to the 
State Penitentiarv without a ful'ther trial in the Courts of this 
Commonwealth. "'There are numerous cases and authorities 
on the proposition, son1e l10lding that a pardon or parole 
operates as a suspension of sentence: However, in these 
cases it will be seen that no requirement was made of the 
prisoner other than he keep the lnws of the State or .Com-
monwealth and rmnain of· good behnvior. It is clearly the 
better reasoning as set out in the Prout case, above quoted 
from at length, and the reasoning followed in Scott v. Chiches-
ter, the Virginia case on the subject, and the principle laid 
down in the case of Pr~ople v. Cum:min,qs, 88 l\£ich., 249, and the 
case of TV o;odtoard v. llfnrdnck, 124 Ind., 439; Crooks v. San-
ders, 115 S. E. 760; and Ande·rson v. Williamts, 279 Federal, 
822, and numerous other casC's, w·hich we do not feel it is 
necessary to quote or cite here. · 
It is a well established principle that in pardons and in-
struments of this character that the san1e must be construed 
most liberally in favor of the recipient and n1ost strongly 
against the gTantor. This has been fully settled in Virginia 
in the case of Lee v. lJfu.rph;zJ, 63 Va., 789, 'vl1ere the foUo,v-
ing section from 1 Bishop Crim. Law, Section 757, is quoted 
wi tl1 approval : 
"The object of the courts in construing· instruments of 
this character is to carry out the intention of the parties; and 
'vherever that is doubtful, the gTant is interpreted most bene-
ficially for the citizen or subject, and most strongly against 
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the king. This is an universal rule in the interpretation of 
pardons. '' . 
The conditional pardon granted ~Ioffett Dotson Wilborn 
sho,vs on its face that it was not the intention of the Governor 
in granting said pardon to impose restrictions extenQ.ing be-
yond the period :fixed· by law for the sentence to expire. This · 
is specifically shown by the following provision in the par~ 
don: 
''That he will conduct himself in the future as a good, law-
abiding citizen; upon the further condition that he is to re-
port to E. C. Lacy, Clerk of the Court, Halifax, Virginia, 
immediately upon his release, and thereafter each month as 
required by said Clerk or his successor in office, until Novem-
ber 25, 1933, and upon the further condition that the right 
to revoke this pardon at any time is expressly reserved to 
the Governor.'' 
This proYision in the pardon expressly sho~s that it was the 
intention of the Governor to restrict the actions of Wilborn 
to November 25, 1933, that being· the time upon which his 
sentence would terminate as fixed by law, and not to restrict 
his liberties or rights beyond that period. 
It is earnestly submitted that under the authority vested 
in the Governor by the Constitution and general laws of the 
··State the Governor was without a'Uthority to extend the. con-
ditions of the pardon granted !1:offett Dotson Wilborn be-
yond the expiration of his sentence as determined by law. To 
construe the pardon as extending beyond this period would 
be to give the Governor power to enlarge the judgments of 
the courts of this Commonwealth and punish the citizens of 
this Commonwealth, a·nd would further give the Governor 
of this Commonwealth the authority and power to fix an ad-
ditional and different pnnislunent from that fixed by the 
Court, and extending the punishment beyond the period fixed 
by the Court; that the pardon granted the petitioner, Moffett 
Dotson Wilborn, by the Governor ·was a gift and an act of 
cl~mency, and when accepted and enjoyed by Wilborn could 
not be recalled or revoked, the same having been fully en-
joyed prior to the date the Governor intended to recall and 
revoke the same; that it was not the intention of the Governor 
in .granting, or Wilborn in acceptin~ the pardon that the re-
strictions and restraints on the liberty and action of said 
Wilborn should be extended beyond November 25, 1933, the 
date upon which the sentence given him by the courts of 
lVIecklenburg1 and Brunswick counties would have expired; 
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that the conditions of the pardon ran concurrently with the 
sentences of the Court, and the sentences of the Court were 
not suspended by the Governor in granting this conditional 
pardon, and, therefore, the sentences had expired and were 
not subject to revocation; and that the said Moffett Dotson 
Wilborn continued to serve the S(~nt.ences imposed upon him 
by the respective ~Courts after the pardon was granted him 
conditionally, in that his liberties were restrained and he 
was required to report to E. C. Lacy, Clerk, monthly, until 
November 25, 1933, the date of the expiration of his sentences 
as fixed by law, he having served these sentences in a differ-
ent form from that originally granted, or imposed by the 
Court. 
It is respectfully submitted that a writ of error should be 
granted petitioner, and a S'ltpersedeas from the judgment of 
the lower court awarded, that the said judgment of the lower 
court be set aside and petitioner released from custody. 
~fOF,FETT DOTSON WILBORN, 
By Counsel. 
TUCI{ & }r~ITCHELL, 
Soutl1 Boston, Virginia, 
PERCY S. S~IITH, 
Richmond, Virginia, 
Counsel for Petitioner. 
The undersigned attorneys practicing in the Supreme Court 
of Appeals of Virg·inia, do hereby certify that in their opinion 
errors were committed in entering the judgment complained 
of in the foregoing petition, and that said judgment should 
be reviewed by the Supreme Court of Appeals of Virginia. 
Given under our hands this the 15th day of October, 1937. 
Wlf. "hL TUCK, 
G. E. ~IITCHELJ.;, ,JR., 
Attorneys. 
vVe, Tuck & J\1:itchell, Attorneys for petitioner, 1\foffett 
Dotson Wilborn, in the forcg·oing proceeding, do hereby cer-
tify that we have on the 20th day of o~.tober, 1937, delivered 
an exact copy of the foregoing petition for a writ of error 
to the Honorable Edwin IL Gibson, Assistant Attorney Gen-
eral for the Com1nonwealth of 'Tirg·inia, together with notice 
that this petition 'vould b(~ filed in the office of the Clerk of 
the Supreme Court of _.1\.ppeals of Virginia on October 30, 
1937, at ten o'clock A. 1\1:., and that the undersigned will ap· 
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pear before Justice E. W. Hudgins at his office at Chase · 
City, Virginia, on October 30, 1937, at ten o'clock A. M. and 
ask for a writ of error to the judgment hereinbefore referred 
to. 
TlTCK & MI'J~CHELL, . 
Counsel for petitioner. 
Legal and timely service of the foregoing notice is hereby 
accepted. 
EDWIN H. GffiSON, 
Assistant Attorney General of the 
Commonwealth of Virginia. 
November 3, 1937. Writ of error and supersedeas awarded 
by the court. No bond. 
M.B. W. 
RECO·RD 
VIRGINIA: 
In the Circuit Court ·of the City of Richmond. 
RECORD OF THE PROCEEDINGS had before the Court 
aforesaid, in the Court room in the City Hall, on a Petition 
for a Writ of Habeas 'C'orp1J.S ad B·u,bjiciendttt/ltb presented by 
1\foffet Dotson Wilborn, Petitioner, 
v. 
John G. Saunders, City Sergeant, and as such Keeper of the 
City Jail, Defendant. 
wherein a decree was . entered on Saturday the 4th day of 
September, 1937, from ·w·hich judgment of the Court therein 
contained Notice of A.ppeal has been given. 
BE IT REME~f·BER.ED that heretofore, to-wit: On Wed-
nesday, the 21st day of April, 1937, came Moffett Dotson 
'Vilborn by his attorneys and tendered his petition against 
John G. Saunders, P-te., which petition is as follows : 
pag·e 2 ~ Moffett Dotson WilllOrn, Petitioner, 
v. 
John G. Saunders, City Sergeant, and as such Keeper of the 
City Jail, Defendant. 
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PETITION FOR A "'\\7RIT OF Il.A.BEAS CORPUS .A.D 
SUBJIOIJENDrh11. 
To the Honorable Julien Gunn, Judge of said Court: 
Your petitioner, Moffett Dotson \Vilborn, respectfully shows 
that he is unlawfully imprisoned, detained, confined and re-
strained of his liberty by J olm G. Saunders, City Sergeant, 
and as such keeper of the City Jail, in Richmond, Virginia, 
at the City Jail in the City of R.ichmond, Virginia; that the 
imprisonment, detention, confinement, and restraint are il-
legal, and that the illegality thereof consists of this, to-wit: 
that the only pretext or cause of the detention of your peti-
tioner is by virtue of a letter from R. 1\1. Youell, Superin-
tendent of the Virginia State Penitentiary directed to John 
G. Saunders, City Sergeant, ordering that your petitioner 
be held to complete the service of a sentence for which your 
petitioner was gTanted a pardon; that in February, 1929, and 
March, 1929, your petitioner was convicted in the Counties 
of Mecklenburg and Brunswick, Virginia, for the· crimes of 
housebreaking and sentenced to confinement in the Virginia 
State Penitentiary for a term of four years in each said 
County Court, n1aking a total of eight years; that such term . 
was to run concurrently; that on the 25th clay of 
page 3 ~ November, 1931, your petitioner was granted a par-
don in the following words, to-wit: That he will 
conduct hhnself in the future as a good la,v-abiding citizen; 
upon the further condition that he is to report to E. C. Lacy, 
Clerk of the Court, Halifax, ·va., immediately upon his re-
lease and thereafter each n1onth as required by said Clerk 
or his successor in office, until November 25, 1933, and upon 
the further condition that the rigl1t to revoke this pardon at 
any time is expressly reserved to the Governor. And if he 
should violate any of the conditions or if ever again he be 
found guilty of a violation of the penal laws of the Common-
'vealth this pardon shall be null and void; that on the 30th day 
of March, 1937, your petitioner was convicted of the charge 
of unlawful gan1ing in the Hustings Court of the ·City of Rich- . 
monel, Virginia; that such conviction ·was not within the pe-
riod for which your petitioner was sentenced even had he 
not earned a day of hiEt good tilne; that the condition that your 
petitioner report to the clerk of the aforesaid Halifax County 
Oourt has been fully complied with; that the Honorable Gov-
ernor of Virginia l1as not hee1,1 granted the authority to re-
voke any pardon issued by him bt~yond the expiration of the 
time 'vhich your petitioner would have had to serve had he 
been required to serve all of ·such sentence; that Section 73 
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of the Constitution of "\iirginia gives power of pardon to the 
Governor but expressly provides that the conditions shall be 
prescribed by the Legislature of ·virginia; that the said Leg-
islature has given no authority whatever to the 
page 4 ~ Honorable Governor to revoke a pardon when once 
it has been issued: that the Honorable Governor of 
Virginia ·exceeded the autho.rity vested in him when he made 
the foregoing conditions a part of your petitioner's pardon; 
that the petitioner's time of sentence had expired at time 
of issuance of pardon and for such reason said pardon was 
null and void; and that the said Honorable Governor cer-
tainly exceeded his authority when he attempted to make 
such conditions extend beyond the time that your petitioner 
had to serve had he been required to serve the entire time for 
which he was sentenced, not even excluding time off for good 
behavior. 
Wherefore your petitioner prays that a writ of habeas 
corpus ad s-ub,iicie1~dum may be granted, directed to the said 
John G. Saunders, commanding· him to have the body of your 
petitioner before your HonorHble Court, at a .time and place 
therein to be specified, together with the time and cause of 
this detention, and your petitioner may be restored to his 
liberty. 
State of. Virginia, 
1\IIO:H'FETT DOTSON "\iVILBORN, 
Petitioner. 
City of Ricl1n10nd, to-wit: 
This day l\foffett Dotson Wilborn, the above-named peti-
tioner, personally appeared before me, Percy S. Smith, a 
Notary Public, in and for the City aforesaid, in the State of 
Virginia, and made oath that the matters and things stated 
in the foregoing petition are true. 
Given under l)ly hand this 21st day of April, 1937. 
PER-CY S. SMITH. 
1\!Iy comn1ission expires Mareh 18, 1938. 
pag·e 5 ~ .And on the same day, to-wit: At a Circuit Court 
of the City of Richmond held in the Court room in 
the City I-Iall thereof. 
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ORDER .. 
This day came 1\{offett Dotson \Vilborn, by his attorney, 
and presented to the Court a petition praying for a writ of 
Habeas Corpus ad suhjiciendum and it appearing by an af-
fidavit, filed with said petition, upon reading the petition of 
Moffett Dotson \Vilborn, by him duly sig·ned and verified, . 
that there is probable cause to believe that the said Moffett 
Dotson Wilborn is illegally imprisoned, confined, detained and 
restrained of his liberty without la-wful authority in the cus-
tody of John G. Sal:illders, City Serg-eant, and as such Keeper 
of the City Jail of the City of Richmond, and it also appear-
ing that wherein said illegality consists, it is ordered that a 
writ of Habeas Corpus a.d su.bjiciendwrn be and the same is 
hereby ordered to be issued out of the Circuit Court of the 
City of Richmond, directed to the said ,John G. Saunders of 
the said City, commanding· him to have and produce the body 
of the said Moffett Dotson vVilborn together with the day and 
cause of his being taken and detained before the said Circuit 
Court on the 22nd clay of April at 12:00 noon of that day to 
do and receive what shall then and there be considered con-
cerning the said ~Ioffett Dotson Wilborn and that he have 
then and there the said writ of Habeas Corpu.s ad su,bj-icien-
dum.. 
page 6 ~ And at another day, to-wit: At a Circuit Court 
of the City of Richmond held· in the Court room of 
the City Hall thereof on Thursday, the 22nd day of April, 
1937. 
ORDER. 
This day, pursuant to a writ of II abeas Co'rpus ad sub-
.iiciendum. issued on the 21st day of April, 1937, John G. 
Saunders, .Sergeant of the City of R.ic~nnond, produced tl1e 
body of il'foffett Dotson 'Vilborn, and the Court having heard 
a part of the evidence on said petition of the plaintiff herein 
doth continue the case until April 23, 1937, and the said J\fof-
fett Dotson Wilborn is remanded to the cu.stody of the said 
,John G. Saunders, City .Sergeant. 
And at another day, to-wit: At a Circuit Court of the City 
of R.ichmond held in the Court room of the Citv Hall thereof 
on ·Friday, the 23rd day of .April, 1937. .. 
14 Supreme Court of Appeals of Virginia. 
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This day came· again ~Ioffett Dotson Wilborn, by his at-
torneys, and came also the defendant, by the Attorney Gen-
eral of Virginia, and Court having further heard the evidence 
and arguments of counsel doth continue the said case until 
the first day of June, 1937, at 10:00 A. :WI., and the said Moffett 
· Dotson Wilborn having made application that he be per-
mitted to give bail for his appearance in this Court on the 
first day of June, 1937, at 10:00 A. ~L, and having hellrd the 
argument the ~ourt doth hereby order that the said l\{offett 
Dotson Wilborn be allowed bail in the sum of $1,000.00, con-
ditioned as provided by law and approved by the Clerk of this 
Court, for his appearance in person in this Court and before 
the Judge thereof at 10 :00 A. M. on the first day of June, 
1937, and upon the further condition that the said l\foffett 
Dotson Wilborn not further violate any law of this Common-
wealth. It is further ordered that the said John G . .Saunders 
release the said 1\tioffett Dotson Wilborn upon the delivery 
by the Clerk of this Court of a certified copy of this order. 
And at another day, to-wit: At a Circuit Court of the ·City 
of Richmond held in the Court room of the Citv Hall thereof 
on Tuesday, the 1st day of June, 1937. ., 
page 8 ~ ORDER .. 
This day came ugain l\Ioffett Dotson Wilborn, by his at-
torney, and came also the defendant, by the Attorney General 
of Virginia, and on n1otion of the said l\1offett Dotson Wil-
born, by his attorney, and the attorney for the defendant con-
senting thereto, the Court doth continue said petition until 
the 29th day of J nne at 9 :00 A. 1\1., conditioned upon the said 
1\tioffett Dotson Wilborn, or someone for him, executing a 
bond in the penalty of $1,000.00, conditioned as provided by 
law and such surety to be approved by the Clerk of this Court, 
for his appearance in the Court and before the Judge there-
of at 9 :00 A. 1\f. on the 29th day of ,June, 1937, and upon the 
further condition. that the said Moffett Dotson Wilborn not 
further violate any law of this :Comm.onwealth, and it is fur-
ther ordered that the said Moffett Dotson Wilborn shall re-
main at liberty until the 29th day of June at 9 :00 A. M. as 
hereinbefore conditioned. 
And at another day, to-wit: At a Circuit Court of the City 
of Richmond held in the Court room of the City Hall thereof 
_on Thursday, the lOth day of June, 1937, came the defendant 
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by the Attorney General of Virginia and filed his Answer, 
which Answer is as follows: 
page 9 ~ Moffett Dotson 'Vilborn, 
v. 
John G. Saunders, City Sergeant and as such l{eeper of the 
Jail. 
To the Honorable Julien Gunn, Judge of_ said Court: 
Your respondent, John G. Saunders, City Sergeant of the 
City of Richmond and as such l{eeper of the City Jail, for 
answer to the petition of ~{offett Dotson Wilborn for a writ 
of habeas co·rpus and discharge from custody, answering 
says: 
1. That the said ~foffett Dotson \Vilborn is not, as alleged 
in the petition, unlawfully restrained of his liberty by John 
G. Saunders, City Sergeant ·of the City of Richmond and as 
such l(eeper of the City Jail, nnd for grounds of his deten-
tion and confinement your respondent respectfully shows as 
follows: 
2. That on February 23, 1929, l\foffett Dotson Wilborn was 
convicted in the Circuit Court of l\{ecldenburg County of 
grand larceny and sentenced to a term of two years in the 
State penitentiary, and on the same day in the san1e court 
he was convicted of the crime of housebreaking and sentenced 
to serve two terms of two years and one year, respectively, 
in the State penitentiary, the said three terms to run consecu-
tively; that on ~larch 11, 1929, the said Wilborn was convicted 
of the crime of housebreaking in the Circuit Court 
page 10 ~ of Brunswick County and sentenced to serve three 
tenus of one year each in the State penitentiary, 
the said three terms to rnn consecutively; 
3. Th& t the terms, aggregating three years, imposed by 
the Circuit Court of Brunswick County on February 23, 1929, 
ran consecutive to tl1e terms, aggregating five years, imposed 
by the Circuit Court of ~fecklenburg County on February 23, 
1929, and that the total time the said "Vilborn was sentenced 
to the State penitentiary was eight years; 
4. That as of December 20, 1930, the time actually served 
by said Wilborn, in j&il and in the penitentiary, including the 
three hundred and sixty clays spent in jail amounted to two 
years, nine months and nine days ; 
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5. That on December 20, 1930, the said Wilborn was granted 
a conditional pardon by the Governor of Virginia, the terms 
and conditions of "'the said pardon being- more fully set out 
in a copy of the said pardon attached to the stipulation of 
facts herein, identified as Exhibit C, and made a part thereof; 
that the said Wilborn accepted the pardon so granted to him 
and agreed to the conditions therein set forth, as is evidenced 
by his signing the same in the presence of a witness; that at 
the time of the. gTanting of the sa.icl pardon the Governor of 
Virginia addressed a communication dated December 20, 1930, 
in connection therewith, to the following parties: Hon. Wil-
liam ~L Tuck, South ·Boston, Va., Hon. '-Tames B. Wilborn, 
:l\1:aybr, South Boston, Va., Judge E. W.lludgins, Chase City, 
Va., Ron~ E. Chambers Goode, Commonwealth's 
page 11 ~ Attorney, Boydton, Va., Judge M. R. Peterson, 
Lawrenceville, Va., Ron. B. A. Lewis, Common-
wealth's Attorney, Lawrenceville, Va., l\1r. E. C. Lacy, Clerk 
of the Court, Halifax, Va., 1\;fajor R. 1\L Youell, Supt. The 
Penitentiary, Richmond, Va., and 1\;Ioffett Wilborn, #24118, 
The Penitentiary, R.ichmond, Va., a copy of said communica-
tion being attached to the stipulation herein, marked Exhibit 
D, and made a part thereof; 
6. That it was the intention of the Governor that the con-
ditional pardon of l\1offctt 'Vilborn, granted December 20, 
1930, was to become null and void upon a violation of any 
condition, and that, thereupon, the said Moffett Wilborn was 
to serve the remainder of his term in the State penitentiary 
as existed at the dnte of his release upon said conditional 
pardon. It was also intended that the condition that Moffett 
Wilborn should thereafter be a la"r-abiding citizen would re-
nlain in force and effect for the life of the said Moffett Wil-
born and not n1erely for the period tltat he would have been 
incarcerated but for the conditional pardon. Such intentions 
are 'vithin the purport of the words used in tl1e. pardon it-
self, and even more clearly expressed in a letter 'vritten ·by 
Honorable John Garland Polb.rd, dated December 20, 1930, 
the date of the pardon, to certain persons '\\"'ho petitioned 
therefor, and to the prisoner, M o:ffett Wilborn, wherein it 'vas 
stated: 
'' * * * I am granting· this man a conditional pardon upon 
the express ~ondition that should he further violate law his 
pardon will be null and void and he will ha.ve to serve the 
-remainder of his sentence * * $. '' 
page 12 ~ The said 1\rio:ffett, fully apprised of this meaning 
and intention, acceptP-d said pardon and is, there-
fore, bound by this construction of its express terms; 
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7. That such conditions in said conditional pardon were 
not illegal, immoral or incapallle of performance; do not re-
sult in the extension of the said vVilbon~ 's punishment as 
prescribed by the Circuit Courts of ~Iecldenburg and Bruns-
wick Counties; and that such conditions are well within the 
scope of the pardoning power vested in the Governor of Vir-
ginia; . 
8. That on February 13, 1937, the said Moffett Dotson 
Wilborn, being the .same person 1neutioned in the preceding 
paragraphs of this answer, was convicted in the Police Court 
of the City of Richmond of violating a penal law of the ~Com­
monwealth of Virginia, and was fined seventy-five dollars and 
sentenced to serve thirty days in jail; that the said Wilborn 
appealed from the con,Tiction in the Police Court of the City 
of Richmond to the Hustings Court of the City of Richmond, 
and on a plea of guilty on l\larch 30, 1937, was found guilty 
by the said court of violating a. penal law of the Comn1onwealth 
of Virginia and fined seventy-five dollars and sentenced to 
serve thirty days in jail, and that the said jail term, with 
credit for good behavior, expired on April 20, 1937; 
9. That on account of the aforesaid conviction of violat-
ing· the penal law of the ·Commonw·ealth, described in the next 
preceding· paragraph, said Moffett Dotson vVilborn violated 
the following condition of the ~nid pardon granted to and 
accepted by him : 
page 13 r "* * * 01' if ever again he be found guilty of a 
violation of the penal ]aws of the Commonwealth 
this pardon shall be null and void.'' 
and that therefore the ~aid pnt·don became null and void; and 
that upon being advised of such conviction the Governor of 
Virginia. revoked tl1e pardon_and instructed the Superintend-
ent of the State penitentiary to have the said Wilborn re-
turned to the State pcnitentia1·y to Rerve the remainder of his 
sentence; 
10. That R. ~L Y 011011, Superintendent of the State peni-
tentiary, being advised of the violation of the condition of · 
the said pardon heretofore described~ and upon receipt of 
the aforesaid instructions from the Governor of Virginia, 
instructed tl1e said Sergeant of the City of Richmond to hold 
the said Wilborn after the expiration of l1is sentence in the 
City .Jail until an officer from the State penitentiary could 
remove him to that institution, and that therefore on April 
21, 1937, the date of the petition for hrt.beas r:orpus herein, 
the said Wilborn was being lawfully held in the jail of the. 
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City of Richmond, awaiting· transfer to the State penitentiary, 
there to serve the remainder of his sentence in that institu-
tion; 
11. That the said 'Vilborn is not entitled to credit on his 
term of confinement in the Staie penitentiary, nor allowance 
for good· behavior during thE' time that he was required by 
the terms of the conditional purdon to report to E. C. Lacy, 
Clerk of the Circuit Court of Halifax County, but because of 
his violation of the terms of said pardon must serve the re-
mainder of his term as existed on the date of his pardon, De-
cember 20, 1930; 
page 14 ~ 12. That even if the said Wilborn is entitled 
to credit on his term of confinen1ent in the State 
penitentiary for such time as he was required to report to 
E. C. Lacy, the Clerk of the Circuit Court of Halifax, the · 
said Wilborn is not entitled to time for good behavior during 
such time as he was required to repor.t, and there still re-
mains a portion of his consecutive sentences which he must 
serve because of l1is violation of the ter1ns of l1is conditional 
pardon. . 
13. Now having fu1ly answered and stated the reason of 
the detention and confinCJnent of the said Moffett Dotson 
Wilborn in the jail of the City of Richmond, and having pro-
duced him in open court, your respondent prays to be hence 
dismissed with his reasonable costs in this behalf expended. 
JOHN G. SAlTNDERS, 
City Sergeant of the City of Richmond 
and as such l{ceper of the City Jail. 
ABRAl\1: P. STAPLES, 
Attornev General. 
EDWIN Ii. GIBSON, 
Assistant Attorney General. 
W. W. 1\iARTIN, . 
Assistant Attorney General. 
RALPH H. ·FERRELL, JR., 
Special Assistant. 
By Counsel. 
pag·e 15 ~ And at another day, to-,vit: At a Circuit Court 
of the City of Richmond held irt the Court room of 
the City :Hall thereof, on Tuer-day, the 29th day of June, 
1937. 
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ORDER. 
This day eame Moffett Dotson Wilborn in person, and by 
couns~l, and on motion of said "\Vilborn, by counsel, the Court 
continues his petition for a Writ of Habeas Corpus ad' Sub-
jiciendurn conditioned upon said Moffett Dotson Wilbor:p. or 
someone for him, executing a new bond in the penalty of One 
Thousand ($1,000.00). Dollars, in the manner provided by 
law, subject to conditions as before provided, and it is fur-
ther ordered that said Moffett Dotson Wilborn shall be per-
mitted to remain at liberty, until August 1st next unless 
sooner directed to present himself before the Judge of this 
Court. · 
And at another clay, to-wit: .At a Circuit Court of the City 
of Riehmond held in the Court room of the City Hall thereof, 
on Tuesday, the 13th day of July, 1937, came again the de-
fendant by the Attorney General of Virginia and by leave 
of. Court filed a Stipulation of Facts, 'vhich is as fol~ows: 
page 16 ~ Moffett Dotson "\Vilborn, Petitioner, 
v. 
John G. Saunders, City Sergeant and as such ICeeper of the 
Jail, Defendant. 
PETITION FOR A '\VRIT OF H:...4.BBAS CORPUS .A.D 
SUBJICIJiJ!-lDUkl . 
. STIPULA.TION OF E, ... 1\.CTS. 
It is hereby stipulated and agreed by and between counsel 
for the respective parties herein as follows: 
1. That on February 23, 1929, 1\{offett Dotson Wilborn 
was convicted in the Circuit Court of I\{ecklenburg eounty 
of grand larceny and sentenced to a term of two years in the 
State penitentiary, and on the same day in the same court he 
was convicted of the crime of housebreaking and sentenced 
to serve two terms of two years and one year, respectively, 
in the State penitentiary, the said three terms to run consecu-
tively; and that the aggregate of the tern1s impm::ed by the 
Circuit Court of I\iecklenburg county was five .years, a copy of 
said orders being attached hereto, marked E·xl1ibit "A", and 
made a part of this stipulation. 
2. That on ~larch 11, 1929, the said Wilborn was sentenced 
by the Circuit Court of Bruns"rick county to serve three con-
secutive terms of one year each in the State penitentiary, he 
• 
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having been convicted ou pleas of guilty to three charges of 
housebreaking on April 27, 1928, but sentence hav-
page 17 t ing been deferred at that time by the Circuit Court 
of Bruns,vick county in order that the said Wil-
born might be tried on the feiony charges then pending in 
the Circuit Court of ~1:ecldenburg county; and that the ag-
greg·ate of the terms imposed by the Circuit Court of Bruns-
wick county was three years, a copy of said orders being at-
tached hereto, n1arked Exhibit '~B'', and 1nade ~part of this 
stipulation. . . . . · , . , .. 
3. That the said Wilborn was co~nm~tte;d to t_l:\e .St~.te pe~i­
tentiary on ~{arch 11, 1929,. ancl.that,_ prior to. h!~ .ad:m~E?~.ion 
to the penitentiary, he had ser.ved three 'hundred and. s~xty 
days in jail. 
4. That on December 20, 1930, t4~ said. Wilbor?J. was·g-ranted 
a conditional pardon by the Governor of Vir.gi~ia, thQ terms 
and conditions of the said pardon being more· :fully ·Set nut 
in a copy of the· said pardon attached hereto, identified as 
Exhibit "C", and made a part of thiR stipulation; that the 
said Wilborn accepted the pardon so granted to him and 
agreed to the conditions therein set forth, as is evidenced by 
his signing the san1e in the presence of a witness; and that 
at the time of the granting of the said pardon the Governol" 
of Virginia addressed a comn1unication, dated December 20, 
1930, in connection therewith, to ·the .following parties: 
Honorable vVillian1 M:. Tuck, South Boston, Virginia ; Honor-
able J arnes B .. vVilborn, ~fayor, South Boston, \Tirginia; Judge 
E. W. I-Iudgins, Chase City, Virginia; Honorable E. Cham-
bers Goode, Con1nwinvealth's Attorney, Boydton, 
page 18 ~ Virg·inia; Judge ~I. R. Peterson, Lawrenceville, 
Virginia; I-Ionorable B. A. Lewis, Commonwealth ~s 
Attorney, Lawrenceville, Virginia; Mr. E. C. Lacy, Clerk or 
the Court, Halifax, Virginia; :M~ajor R. NI. Youell, Superin-
tendent The Penitentiary, Richmond, Virginia, and !{offett 
Wilborn, No. 24118, The Penitentiary, Richmond, Virginia, 
a copy of said communication being attached hereto, marked 
Exhibit "D", and made a part of this stipulation. 
5. That the time actually served by said Wilborn in jail 
and in the penitentiary amounted to two years, nine n1onths 
and nine days. 
6. That the condition of the pardon granted to the said 
Wilborn ''that he is to report to E. C. Lacy, ~Clerk of the 
Court at Halifax, Virginia, immediately upon his release and 
thereafter each n1onth as required by said clerk or his suc-
cessor in office until November 25, 1933'' was fully complied 
with hy the said Wilborn. 
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7. That on February 13, 1937, the said Moffett Dotson 
Wilborn, being the same person mentioned in the preceding 
paragraphs of this stipulation, was convicted in the Police 
Court of the city of Richmond of violating the laws of the 
Commonwealth of Virginia in that he was unlawfully promot-
ing and being c~ncerned in a game of chance commonly called 
"clearing house", and was fined seventy-five dollars and sen-
tenced to serve thirty days in jail; that the said Wilbopi ap-
pealed from the conviction in the Police Court of the city of 
Richmond to the Hustings Court of the city of 
page 19 ~ Richmond and, on a plea of guilty on March 30, 
1937, was found guilty by the said court of unlaw-
fully promoting and being concerned in a game of chance com-
monly called ''clearing house'' and fined seventy-five dollars 
and sentenced to serve thirty days in jail, a copy of said order 
being attached hereto, marked ~Jxhibit ''E·", and 1nade a part 
of this stipulation; and that the said jail ter1n of March 30, 
1937, with credit for good behavior, expired on April 20, 1937. 
8. That on ~:farch 31, 1937, the Governor of Virginia ad-
dressed a communication to Major R.. l\L Youell, Superin-
tendent of the State Penitentiary, relating to said Wilborn, 
a copy of which communication is attached hereto, marked 
Exhibit "F'', and made a part. of this stipulation. 
9. That on April 3, 1937, said R. }f. Youell, Superintend-
ent of the State Penitentiary, addressed a con1munication to 
the City Sergeant of the city of Riclunond and as such Keeper 
of the Jail thereof, a copy of whicli comn1unication is attached 
hereto, marked Exhibit" G ",and made a part of this stipula-
tion. 
10. That on April 21, the date of the petition for a writ of 
habea.~ corpus herein, the said ~·Ioffett Dotson Wilborn was 
being- held in the jail of the city of Richmond a'vaiting trans-
fer to the State Penitentiary, there to serve the remainder 
of his sentence. 
That both parties reserve the right to introduce such other 
evidence as may be material to the issues involved in this 
case and not in ·conflict with the facts agreed to herein. 
EDWIN If. GIBSON, 
Asst. Attorney General. 
PEROY S. S1\t!ITH, 
TUCJ{ .A.ND ~1ITCHELL. 
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At a Circuit Court held in and for the County of Mecklen-
burg at the Courthouse thereof on Friday the 22nd day of 
February, 1929. 
Commonwealth of Virginia, 
v. 
Henry Glass, Moffett Wilborn, Floyd Tuck and Graham Elix-
son. ,. ·J 
Felony. Grand Lareeny.~·· 
. ! 
This day came the .A.ttorney for the Commonwealth and the 
accused, Henry Glass, ]J[offett Wilborn, Floyd Tuck and Gra-
ham Elixson, were led to the bar of this court in the custody 
of the Sheriff of this County and upon being ar:raigned pleaded 
guilty as charged in the indictment ·of stealing property of 
K . .A. Gillis. Thereupon the Court with the consent of the 
attorney for the Commonwealth here entered of record and 
upon the plea of guilty tendered in person by the accused 
proceeded to ascertain tJ1e measure of their punishment and 
upon hearing the evidence and argument of counsel doth fix 
their punishment at confinement in the penitentiary for a 
period of two years. 
Thereupon it is .considered by the ~Court that the accused, 
Henry Glass, }Ioffett 'Vilborn, Floyd Tuck and Graham 
ElL~son be confined in the State penitentiary for a period of 
two years each and that they pay the cost of this prosecu-
~R . 
Comn1onwealth of ·virginia, 
v. 
1\Ioffit Wilborn. 
Felo~y (Breaking and Entering). 
11age 21 ~ This day came the Attorney for the Common-
wealth and the accns~d, 1\foffit Wilborn who stands 
indicted for a felony, breaking and entering P. 1\{. Blalock's 
Garage, was led to the bar of this court in the custody of the 
Sheriff of this County and upon being arraigned pleaded 
guilty as charged in the indictment. Thereupon the Court 
with the consent of the Attornev for the Commonwealth and 
upon the plea of g·uilty tendered'in person by the accused pro-
ceeded to ascertain the measure of his punishment and upon 
. . 
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hearing the evidence and argument of counsel doth fix his 
punishment at confinement in the State Penitentiary for a 
period of two years. 
Thereupon it is considered by the Court that the accused, 
Moffit Wilborn, be confined in the State Penitentiary for a 
period of two years and that he pay the cost of this prosecu-
tion. Said sentence to commence at the expiration of the 
sentence heretofore imposed by the Court. 
Commonwealth of Virginia, 
v. 
Floyd Tuck &c. 
Felony (Breaking and Entering). 
This day came the Attorney for the Commonwealth and 
the accused, Floyd Tuck, Graham Elixson and Moffit Wil-
born, who stand indicted for a felony, breaking and entering, 
were led to the bar of this Court in the custody of the Sheriff 
of this 'County and upon being arraigned pleaded guilty as 
charged in the indictment. Thereupon the Court with the 
consent of the attornev for the Commonwealth and 
page 22 ~ the plea of guilty tendered in person by the accused 
proceeded to ascertain the measure of their punish-
ment and upon hearing the evidence and argument of counsel 
doth fix their punishment at confinement in the penitentiary 
for a period of one year. 
Thereupo:n. it is cqnsidered,,by the Court that the accused, 
Floyd Tuck~ Graham Elixson and ~Ioffitt Wilborn be con-
fined in the state Penite:qtiary .for a· period of one year and 
that they pay the cost· of the prosecution. This sentence is 
to begin after the expiration of the sentence heretofore im-
posec} :upon the accused. Two sentences imposed on Moffit 
Wilborn of two and· one· year e3:ch, Floyd Tuck and Graham 
Elixson of sentence of two y~ars. · . 
A True Copy, 
Teste: 
N, G. HUTCHESON, Clerk. 
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page 23} . At a Circuit Court held in and for the County 
· ... ·of Mecklenburg at the Courthouse thereof on Sat-
urday the 23rd day of February, 1929. 
Commonwealth of Virginia, 
v. 
Moffett Wilborn and Henry Glass. 
ORDER. 
The defendant Moffett Wilborn and Henry Glass having 
been tried, found guilty and sentenc(ld under several felony 
charges during this term of court and the court having been 
informed that they have been tried and convicted on one or 
more charges in the Circuit Court of Brunswick County but 
not sentenced. It is ordered that when the transcripts of this 
court are forwarded to the Superintendent of the State Peni-
tentiary regarding their cases, that the Clerk of this Court 
advise the said superintendent of this fact so that his guards 
can take them by the Circuit Court of Brunswick Court to be 
sentenced, also advising· the Judge of said Brunswick Court 
so that a convenient day to all can be arranged. And that the 
said Judge of Brunswick County be adt7ise by the Clerk of this 
· Court that the said Moffett Wilborn has been sentenced on 
three charg·es aggregating five years and said Glass on four 
charges aggregating seven years, both sentenced running con-
secutively. 
A. Copy, 
Teste: 
N. G. HtrTCRESON, Clerk. 
page 24 ~- EXHIBIT ''B''. 
Virginia: 
At a Circuit Court held for the County of Bt·unswick, on 
March 11th, 1929, the following order was entered, viz: 
The Commonwealth 
v. 
Moffett D. Wilborne and Henry Glass. 
Upon an indictment for felony: Breaking and entering, 
etc. Indictment No. 1. 
This day came again the attorney for the Commonwealth, 
and Moffet D. Wilborne and Henry Glass, who stand each in-
dicted of a felony, to-wit: breaking and entering, etc., upon 
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a plea of guilty tendered by each of them in person to a cer-
tain indictment against them jointly, returned at the April 
Term, 1928, of this Court, which said plea of guilty was ten-
dered by each of said defendants on the 27th day of April, 
1928, were led to the bar in the custody of the sheriff of this 
county; 
.And it appearing to the court, as recited by an order of 
this court entered on the 27th day of April, 1928, at the 
April term, 1928, of this court, that there were then in the 
county of Mecklenburg, certain charges of felony pending 
against each of the defendants, and that on motion of the 
attorney for the Commonwealth then made, this, the Circuit 
Court of Brunswick County, Virginia. did not, at that time, 
impose sentence upon the said defendants, or either of them, 
upon their conviction upon their pleas of guilty on 
page 25 ~ the said 27th day of April, 1928, as aforesaid, to 
the said indictment, but did defer imposition or 
sentence in premises upon the said defendants upon their 
conviction aforesaid until· the next term of this court, or a 
further subsequent term thereof; an that in the premises the 
sheriff of this county was directed to deliver the bodies of 
the said defendants to the sheriff of Mecklenburg county, 
Virginia, i·n the said county of ~fecklenburg to be dealt with 
according to law upon the said charges, but subject, never-
theless, to the authority and jurisdiction of this, the Circuit 
Court of Brunswick County, thereafter to impose sentence 
upon them upon their conviction as aforesaid u'nder the in-
dictment in this case; .A.nd it further appe~ring to the court 
that the said prisoners having been thereupon delivered by 
the Sheriff of this county to the Sheriff of Mecklenburg 
County aforesaid, in the premises, have been in the premises 
this day ag·ain returned into the custody of this court; 
Now, therefore, it being demanded of the prisoners if any-
thing they knew or· had to say why sentence of this court 
should not be here and now pronounced upon them upon their 
conviction as aforesaid upon the indictment in this case, and 
nothing being· offered or alleged in delay thereof, it is con-
sidered by the court that the said 1\foffett D. Wilborne and 
Henry Glass be, each, by the sheriff of this county delivered 
to the superintendent of the state penitenti'ary, or his proper 
officer or officers, i~ that behalf, each of them thither to 
be conveyed and each of them there to be confined 
page 26 ~ for a term of one year, the period of imprison-
ment as by the court in its decision in this case 
upon the conviction of each of the said prisoners as hereto-
fore ascertained as aforesaid, as in the order aforesaid de-
clared, unless sooner discharged by law, and that the Com-
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monwealth of Virginia recover of the said defendants its 
costs by it in this behalf expended. And the said defendants 
and each of them are remanded· to jail; 
And the court doth certify that the said defe·ndants have 
been confined in jail awaiting trial, and after their convic-
tion as aforesaid, awaiting sentence herein, for the period 
of time since the 16th day of March, 1928. 
A Copy, Teste : 
C. L. 0. Book 14, page 261. 
page 27 ~ Virginia : 
Vv. E. ELMORE, Clerk. 
. At a Circuit Court held for the County of Brunswick, on 
~!arch 11th 1929, the following order was entered, viz: 
The Commonwealth 
v. 
Moffett D. Wilborne and Henry Glass. 
Upon an indictment for felony: Breaking and entering, 
etc. · Indictment No. 2. 
This day came the attorney for the comtnonwealth and ~Iof­
fett D. Wilborne and Henry Glass, who each stand convicted 
of a felony, to-wit, breaking and entering, etc., upon the plea 
of guilty tendered by each of them in person to a certain in-
dictment against them jointly, returned at the April Term, 
1928, of this court, which said plea of guilty was tendered 
by each of said defendants on the 27th day of April, 1928, 
were led to the bar in custody of the ~heriff of this county; 
. And it appearing· to the court, as recited by au order 9f 
this court entered on the 27th day of April, 1928, at the April 
Term, 1928, of this. court, that there were then in the county 
of Mecklenburg· certain charges of felony" pending against 
each of the defendants, and that on motion of the attorney 
for the commonwealth then 1nade, this, the Circuit Court of 
Brunswick ~County, Virginia, did not, at that time, impose 
sentence upon the said defendants or either of them, upon 
their conviction upon their plea of guilty on the said 27th 
day of April, 1928, as aforesaid, to the said indictment, but 
did defer imposition of sentence in the premises 
page 28 ~ upon the said defendants upon their conviction 
· aforesaid until the next term of this court, or a 
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further subsequent term thereof; and that in the premises 
the sheriff of this county was directed to deliver t4e bodies 
of the said defendants to the sheriff of JYiecklenburg County, 
Virginia, in the said county of ~Iecklenburg· to be dealt with 
according to law upon the said charg·es, but subject, neverthe-
less, to the authority and jurisdiction of this, the circuit 
court of Brunswick county thereafter to impose sentence 
upon them upon their conviction as aforesaid under the in-
dictment in this case. A·nd it further appearing to the Court 
that the said prisoners having· been thereupon delivered by 
the Sheriff of this County to the Sheriff of Mecklenburg 
County aforesaid in the premises, have been in the premises 
this day again returned into the custody of this Court ; 
Now, therefore, it being demanded of the said prisoners 
if anything they knew or had to say why sentence of this 
court should not be here and now pronounced upon them upon 
their conviction as aforesaid upon the indictm~nt in this case, 
and nothing· being offered or alleg·ed in delay thereof; it is 
considered by the court that the said Moffett D. Wilborne 
and Henry Glass be each, by the sheriff of this county de-
livered to the superintendent of the State Penitentiary or 
his proper officer or officers, in that behalf, each of. them 
thither to be conveyed and each of them there to be confined 
for the term of one year, the period of imprisonment as by 
the court in its decision in this case upon the con-
page 29 } viction of each of the said prisoners heretofore as-
certained as aforesaid, as in the order aforesaid 
declared unless sooner discharged by law, and that the Com-
monwealth of Virginia recover of the said defendants, its 
costs by it in this behalf expended; and it is further ordered 
that the sentence herein imposed shall not become current unti1 
the expiration of the term of the sentence of confinement in 
the penitentiarv for one vear, this day heretofore imposed 
upon said defendants, and each of them, under indictment 
No. 1 by this Court; And the said defendants, and each of 
them, are remanded to jail. 
And the court doth certify that the said defendants have 
been confined in jail awaiting trial and after their conviction 
as aforesaid awaiting sentence herein for a period of time 
since the 16th day of March, 1928. 
A Copy, Teste : 
W. E. ELMORE, Clerk. 
C. L. 0. Book 14, page 262. 
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At a. Circuit Court held for the County of Brunswick, on 
March 11th, 1929, the following order was entered, viz: 
The Commonwealth 
v. 
~Ioffett D. Wilborne ·and Henry Glass. 
Upon an indictment for Felony: Breaking and Entering, 
etc. Indictment No. 3. 
This day came. again the attorney for the Common,vealth, 
and Moffett D. Wilborne and Henry Glass, who stand, each 
convicted of a felony, to-wit, breaking and entering, etc., 
upon the plea of guilty tendered by each of them in person 
to a certain indictment against them jointly, returned at the 
April term, 1928, of this court, which said plea of guilty 
was tendered by each of said defendants on the 27th day of 
April, 1928, were led to the bar in the custody of the sheriff 
Of this COUll ty ; 
And it appearing to the court as recited by an order of 
this court entered on the 27th day of April, 1928, at the April 
term, 1928, of this court that there were then in the county 
of Mecklenburg, certai_n charges of felony pending against 
each of the defendants, and that on motion of the attorney 
for the Commonwealth then made, this, the circuit court of 
Brunswick County, Virginia, did not, at that time, impose 
sentence upon the said defendants or either of them, upon 
their conviction upon their plea of guilty on the said 27th 
day of April, 1928, as aforesaid, to the said indictment, but· 
did defer imposition of sentence in the premises upon the 
said defendants upon their conviction aforesaid 
page 31 ~ until the next term of this court, or a further sub-
sequent term thereof; and that in the pr~mises 
the sheriff of this county was_ directed to deliver the bodies 
of the said defendants to the sheriff of 1\{ecklenburg County, 
Virginia, in the said county of Mecklenburg to be dealt with 
according to law upon the said charges, but subject, never-
theless, to the authority and jurisdiction of this, the circuit 
court of Brunswick County thereafter, to impose sentence 
upon them upon their conviction as aforesaid under the in-
dictme·nt in this case. And it further appearing to the Court 
that the said prisoners having been thereupon delivered by 
the Sheriff of this County . to the Sheriff of l\Iecklenburg 
County, aforesaid in the premises, have been in the premises 
this day again returned unto the .Custody of this Court; 
:1\1:. D. Wilborn v. J. G. Saunders, City Sergeant. 29 
.Now, therefore, it being dema:nded of the said prisoners 
if anything they knew or had to say why sentence of this 
court should· not be here and now pronounced upon them 
upon their conviction as aforesaid upon the indictment in 
this case, and nothing being offered or alleged in delay 
thereof, it is considered by the court that the said Moffett D. 
Wilborn and Henry Glass be, each by the sheriff of this 
county delivered to the superintendent ·of the state penitenti-
ary, or his proper officer or officers, in that behalf each of 
them thither to be conveyed and each of them there to be 
confined for the term of one year, the period of imprison-
ment as by the court in its decision in this .case upon the con-
viction of each of the said prisoners as heretofore ascertained 
as aforesaid as in the order aforesaid declared un-
page 32 r less sooner discharged by law, and that the Com-
monwealth of Virginia recover of the said defend-
ants its costs by it in .this behalf expended; and it further 
ordered that the sentence herein imposed shall not become 
current until the expiration of the terms of the sentences of 
con:fin~ment in the penitentiary for one year in each case, this 
day heretofore imposed upon said defendants, and each of 
them under indictments .No. 1 and 2 by this Court. And the 
said defendants and each of them are remanded to jail. 
And the Court doth certify that the said defendants have 
been confined in jail awaiting trial and after their convic-
tion as aforesaid awaiting sentence herein for the period of 
the time since the 16th day of March, 1928. 
A Copy, Teste : 
W. E. ELMORE, Cieri:. 
C. L. 0. Book 14, page 263. 
page 33 r EXHIBIT ''0''. 
CO~f~IONWEALTH OF VIRGINIA 
Executive . Department 
To All to Whom These Presents Shall Come---Greetin~· · 
WHEREAS, at a Circuit Cou.rts held in and for the Coun-
ties of ~{ecklenburg and Brunswick in the months of Feb. & 
March, in the year one thousand nine hundred and twenty-
eight Moffett Wilborn was con~cted of Grand Larceny-
housebreaking and was thereupon sentenced to be imprisoned 
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in the penitentiary for a term of 2-2-1-1-1-1 years-total_ 8 
years. 
WHER.E.&S, it appears to the Executive that he is ·a fit 
subject for clemency, and in view of the statement of the 
Commonwealth's Attorney of Mecklenburg County as to the 
character of the offenses, the service rendered the authorities, 
the recommendations of the trial judge, prosecuting attor-
ney and sheriff of MeQklenburg County, the Commonwealth's 
Attorney of Brunswick County and other officials and reliable 
citizens, this man having served two years and nine months 
with an excellent record. . 
THER~FORE, I, JNO. GARLAND POLLARD, Governor 
of the Commonwealth of Virginia, have by virtue of authority 
vested in me, pardoned, and do hereby pardon the said ~{of­
fett Wilborn and do order that he be forthwith discharged 
from imprisonment, but upon the terms and conditions fol-
lowing•, namely : 
That he will conduct himself in the future as a good, law-
abiding citizen; upon the further condition that 
page 34 ~ he is to report to E. C. Lacy, Clerk of the Court, 
· Halifax, V a., immediately upon his release and 
thereafter each month as required by said Clerk or his suc-
cessor in office, until November 25, 1933, and upon the further 
condition that the right to revoke this pardon at any time is 
expressly reserved to the Governor. 
And if he should violate any of the· conclitions or if ever 
again he be found guilty of a violation of the penal laws of 
the Commonwealth this pardon shall be null and void. 
Given under my hand and under the Lesse! Seal of the 
Commonwealth, at Richmond, this 20th day of Decen1ber, in 
the year of our Lord one thousand, nine hundred and thirty 
and in the 155th year of the Commonwealth. 
Seal Sgd. JNO. GARLAND POLLARD, 
Governor of Virginia. 
By the Governor: 
Sgd. PETER SAUNDERS 
Secretary of the Commonwealth. 
Sgd. MOFFETT WILBORN. 
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I, Moffett Wilborn, hereby accept the above pardon with 
the conditions therein set forth. 
Witness: Sgd. H. C. MITCHELL. · 
page 35} EXHIBIT ''D''· 
COMMONWEALTH OF VIRGINIA 
Governor's Office 
Richmond 
December 20, 1930 
· Hon. William M. Tuck, South Boston, Va. 
Hon. James B. Wilborn, Mayor, South Boston, Va. 
Judge E. W. Hudgins, Chase City, Va. 
Hon. E. Chambers Goode, Commonwealth's Attorney, Boyd-
ton, Va. 
Judge M. R. Peterson, Lawrenceville, Va. 
Hon. B. A. Lewis, Commonwealth's Attorney, Lawrenceville, 
Va. 
Mr. E. C. Lacy, Clerk of the Court, Halifax, Va. 
Major R. M. Youell, Supt. The Penitentiary, Richmond, Va. 
Moffett Wilborn, #24118, The Penitentiary, Richmond, Va. 
Dear Sirs: 
I have considered the application for the pardon of Moffett 
Wilborn, convicted in the .Circuit Court of Mecklenburg and 
Brunswick Counties on one charge of grand larceny and five 
charges of housebreaking and sentenced to eight years .in the 
penitentiary. 
This man has served two years and nine months and the 
Superintendent of t~e ·State Farm advises that he has been 
a trusty practically ever since he has been a prisoner and 
has an excellent record in every respect. The trial judge of 
Mecklenburg County states that he concurs in the request 
for a conditional pardon in this case. The prosecuting at-
torney writes that the several offenses of this man were con-
tinuous and committed about the same time; that while he 
was in jail he rendered valuable assistance .to the , 
page 36 } Commonwealth and enabled. the authorities to se-~ 
. cure the conviction of others who would not have 
been convicted but for his testimony( and that he. will be grati-
fied if conditional pardon is granted. This letter of the .Com- · 
monwealth's Attorney is concurred in by the Sheriff of 
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Mecklenburg County and the Commonwealth's Attorney of 
Brunswick County; the trial judge of Brunswick County writ-
ing that any action I may take will meet with no objection_ 
from him. Pardon is also recommended by other local of-
ficials and reliable citizens. 
In view of the statement of the C01nmonwealth 's Attor-
ney as to the character of the offenses, the services rendered 
the authorities, the time served 'vith an excellent record and 
the recommendations of the trial judge, prosecuting attor-
ney and sheriff of J\{ecklenburg County, the Commonwealth's 
Attorney of Brunswick County, and other officials and re-
liable citizens, I am granting this man a conditional pardon 
upon the ·express condition that should he further violate law 
his pardon will be null and void and he will have to serve 
the remainder of his sentence, and upon the further condi-
tion that he is to report to E . .C. Lacy, Clerk of the Court, 
Halifax, Va., immediately upon his release and thereafter 
each month as required by said Clerk or his successor in of-
~ce until November 25, 1933, and upon the further condi-
tion that the right to revoke this pardon at any time is ex-
pressly reserved to. the Governor. · 
page 37 ~ 
Respectfully yours, 
Sgd. JNO. GARLAND POLLARD, 
JNO. GARLAND POLLARD, 
Governor. 
EXHIBIT '' E' '· 
Hustings Court of the City· of Richmond, J\{arch 30, 1937. 
Commonwealth 
'IJ. . 
Moffett Wilborne, Dft. 
APPEAL. 
The said defendant this day appeared and was set to the 
bar in the custody of the Sergeant of this City, and being· 
arraigned, pleaded guilty of unlawfully promoting and being 
concerned in a game of chance commonly called ''clearing 
house'' as charged in the warrant. And the Court having 
heard the evidence, doth ascertain the term of confinement of 
the said defendant in the City Jail at one month and assess 
his fine at seventy-five dollars. 
M.D. Wilborn v. J. G. Saunders, City Sergeant. 83 
Whereupon it is considered by the Court that . the said 
Moffett Wilborne pay and satisfy a fine of seventy-five dol-
lars and costs and be confined in the City ·Jail for one month 
and thereafter until the said fine and costs be paid or he be 
otherwise discharged by due course of law. 
And thereupon· the said defendant is remanded to jail. 
A copy, Teste : 
WALKER CHRISTIAN, Clerk. 
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COMMONWEALTH OF VIRGINIA 
GOVERNOR'S OFFICE 
RICHMOND 
March 31, 1937 
Major R. M. Youell, Supt. 
The Penitentiary, 
Richmond, Va. 
Dear Major Youell: 
Under date of December 20, 1930, Moffett Wilborn, con-
victed in February and March, 1929, in the Mecklenburg and 
Brunswick Circuit Courts of grand larceny and housebreak-
ing and sentenced to an aggregate sentence of eight years 
in the penitentiary, was granted a conditional pardon upon 
the express condition that should h~ ever again be found 
guilty of a violation of the penal laws of the Commonwealth, 
this pardon would be null and void and he would have to 
serve the remainder of his sentence. 
I am advised that the said Moffett Wilborn was convicted 
of a misdemeanor in the Richmond Hustings Court on March 
30, 1937, and sentenced to one month in jail, $100.00 fine. 
Please see that this man is returned to the penitentiary to 
serve the remainder of his sentence. 
Very truly yours, 
(Signed) GEO. C. PE·ERY, Governor. 
A. 
~ 34 Supreme Court of .Appeals of Virginia. 
page 39 ~ EXHIBIT ''G''. 
THE PENITEN·TI.ARY 
RICHMOND 
City Sergeant, 
Richmond, Virginia. 
Dear Sir: 
.Apr.il 3, 1937. 
We are advised that one ~Ioffett Dotson Wilborn, our No. 
24118, is serving a sentence in your jail and is due for dis-
charge some time in the near future. 
That man by virtue of his conviction has violated the con-
ditions of his conditional pardon and the Governor has re-
voked his pardon and ordered that Wilborn be returned to 
the penitentiary to serve the part of his sentence from which 
he was pardoned. . 
Please use this letter as your authority to hold this man 
for our officer and to notify us when we may get him. If 
you will advise when Wilborn's time is up with you our of-
ficer can come for him anv time. 
Thanking you in advance for your cooperation, I am 
Very truly yours, 
m. (S) R. M. YOUELL, Superintendent. 
page 40 ~ Be it further remembered that the Court hav-
ing maturely considered the petition of Moffett 
Dotson Wilborn and the Stipulation of Facts herein pre· 
sented and the argument of counsel thereon denies said pe-
tition. · 
1\{offett Dotson Wilborn, Petitio'ner, · 
v. 
John G. Saunders, City Sergeant and as such Keeper of the 
Jail, Defendant. 
On February 23, 1929, ]rfoffett Dotson Wilborn was con. 
victed of grand larceny in the Circuit Court of Mecklenburg 
County and sentenced to a term of two (2) years in the State 
Penitentiary, and on the same day in the same court he was 
convicted of housebreaking and sentenced to servo terms of 
two (2) years and one (1) year, respectively, the three (3) 
terms to run consecutively; and on March 11, 1929, in the Cir-
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cuit Court of Brunswick County, he was convicted of house-
breaking and sentenced to serve three ( 3) consecutive terms 
of one year each in the State Penitentiary, after having 
served ( 360) days in Jail. · 
On December 20, 1930, the Honorable John Garland Pol-
lard, then Governor of Virginia, granted the said Wilborn, a 
pardon conditioned as follows: 
page 41 } · ''That he will conduct himself in the future as 
· a good, law-abiding citizen; upon the further con-
dition that he is to report to E. C. Lacy, Clerk of the Court, 
Halifax, Va., immediately upon his release and thereafter 
each month as required by said Clerk or his successor in 
office, until November 25, 1933,- and upon the further condi-
tion that the right to revoke this pardon at any time is ex-
pressly reserved to the Governor. 
And if he should violate any of the conditions or if ever 
again he be found guilty of a violation of the penal laws of 
the 'Commonwealth this pardon shall be null and void.'' 
Moffett Wilborn accepted the condition set forth in the 
pardon as follows : 
''I, Moffett Wilborn hereby accept the above pardon with 
the conditions therein set forth.'' 
The condition of the pardon ''that he is to report to E. C. 
Lacy, Clerk of the Conrt, Halifax, Va., immediately upon his 
release and thereafter each month as required by said Clerk 
or his successor in office, until November 25, 1933' ', was fully 
complied with by the said Wilborn. 
On March 30, 1937, in the Hustings Court of the .City of 
Richmond, Moffett Wilborn, pleaded guilty of unlawfully pro-
moting and being concerned in a game of chance commonly 
called ''clearing house" as charged in the warrant. After 
hearing the evidence the court fixed the punishment by con-
finement in the City Jail at one (1) month and a fine of 
$75.00. 
On March 31, 1937, Honorable George C. Peery, Governor 
of Virginia, wrote to Major R. M. Youell, Super~tendent 
of the State Penitentiary, Richmond, Virginia, advising him 
of the conviction of Moffett \Vilborn in the Hust-
pag·e 42 } ing·s Court, a·nd directing the Superintendent to 
apprehend the said Wilborn-- and commit him to 
the Penitentiary to serve the remainder of his sentence by 
reason of his violation of a condition set forth in the par-
don granted by the Honorable John Garland Pollard. 
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. on April 21, 1937, Moffett Dotson Wilborn, alias Moffett 
Wilborn, filed in this court, a petition for a writ of habeas 
corpus. 
No evidence was introduced but there was filed a stipula-
tion of facts agreed to by counsel for the petitioner and for 
the Commonwealth, respectively, and on the pleadings there 
was oral argument by counsel, and briefs were subsequently 
filed in support of their respective positions, the arguments 
and briefs show an exhaustive research made by the able 
counsel. The petitioner contends that the condition imposed 
by the Governor that he should report monthly to the Clerk 
of ihe Circuit Court of Halifax County, from the time of 
his release until N oven1ber 25, 1933, constituted a restraint 
upon his liberty and freedom of action and that it was be-
yond the power of the Governor in granting conditional par-
dons to impose restrictions and conditions that are immoral, 
illegal or impossible of perfonnance. I am in full accord 
with this view but holding that the conditions imposed by the 
Governor in this case are not imnwra1, illegal, or impossible 
of perfonnance. The petitioner further urges the view that 
where there is a condition which impinges upon the liber-
ties or freedon1 of action of the person pardoned, 
page 43 ~ is a n1odified or qualified form of imprisonment or 
punishment and such condition ca1mot extend be-
yond the period which the convict would have served had he 
been incarcerated in the penitentiary. 
There are two Jines of judicial decisions, one holding the 
view asserted by the petitioner and one holding the view as-
serted by the Commonwealth. The conditions imposed by 
the Governor agreed to and accepted by the convict consti-
tutes a contract and is simply a question of the interpretation 
or the construction of that contract to ascertain whether or 
not its terms are ambiguous. 
I am convinced that the then Governor imposed conditions 
that were clear, unambiguous and susceptible only of one 
construction. 
It is apparent that the Governor intended that during the 
time 'vhich Wilborn would have served had he not been par-
doned, he was to report monthly to the Clerk of the Circuit 
Court of· Halifax Countv. This was done. Another condi-
tion for extending Executive Clemency was that, "if ever 
again he be found guilty of a violation of the penal laws of 
the Commonwealth this pardon shall be null a.nd void". 
Had it been the intent of the Governor to limit that condi-
tion for the period which the convict would have had to serve 
had he not been pardoned, the Governor would have so stated 
in express terms, but the English language ''if ever again he 
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be found guilty • * * ", are too plain for ·any ·other interpre-
tation than that the convict had to show by his fu-
page 44 } ture -conduct that he had reformed and would not 
again violate the penal laws of the Commonwealth. 
In the case of Wright v. Yo~~tell, 160 Va., page 925,- involv-
ing a conditional pardon grali.ted by tl1e Governor, there was 
a condition that "if ever again he be found guilty of a vio-
lation of the penal laws of the Commonwealth this pardon 
shall be null and void", the precise phraseology used in the 
instant case, but in the Wright case, upon his subsequent con-
victions of a violation of the penal·laws of the Commonwealth, 
he was held by the Superintendent of the Penitentiary with-
out action by the Governor declaring a nullification of the 
conditional pardon, and it was held that for that reason a 
writ of habeas corp·us would lie. Therefore, it can be fairly 
well assumed that had the Governor acted in the Wright case 
the Court would have held that the writ of haheas corpus 
would not lie. 
It is hardly necessary to enumerate the various authorities ' 
of the courts of other states, as I am clearly of the opinion 
that the action of the Governor declaring the conditional par-
don null and void is clearly a constitutional and legal power 
of the Executive. 
The prayer for a w1·it of habeas corpus ad subjiciendum 
will have to be denied. 
JULIEN GUNN, Judge. 
July 26·, 1937 . 
. page 45 } And at another day, to-wit: At a Circuit Court 
of the City of Richmond held in the· court room 
of the City Hall thereof, on Tuesday, the 27th day of July, 
1937. 
It appearing to the Court that 1\{offett Dotson Wilborn 
presented to the Court' a petition for a writ of Habeas Corpus 
Ad S~tb}iciendum on Aprii 21, 1Q37. 
And it ftttther appearing to the Court that the said Mof-
fett n·otson Wilborn, was releas·e-d from the custody of John 
G. Saunders, City Sergeant, on April 23:, ]937) on a hail bond 
in the penalty of $1,000.00 conditioned among other tllmgs,. 
upon his appearing in this Court on the l.st day of J nne, 1g37. 
And it further· appearing to· the C'omi that said bond was 
renewed on the 1st day of June, expiring on the 29th day 
of June. It further ~ppearing that on the 29th day of June,, 
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the said bond was again renewed and the said Moffett Dot-
son Wilborn, by order of this Court, was permitted to re-
main at liberty until August the 1st, next unless sooner di-
rected to present himself before the Judge of this ·Court. 
It is, therefore, ADJUDGED and ORDERED that the said 
Moffett Dotson Wilborn shall present himself before the 
Judge of this Court, in the court room thereof, in .the City 
Hall, in the City of Richmond, on July 31, 1937, 
page 46 ~ at 9:30 o'clock A. M. 
It is further ordered that the Sheriff of the City 
of Richmond shall serve a copy of this order on the said Mof-
~ett Dotson Wilborn in person.-
. And at another day, to-wit: At a Circuit Court of the 
.City of Richmond held in the Court room of the City Hall 
thereof, on Saturday, the 31st day of July, 1937. 
ORDER. 
Pursuant to an order entered herein on July 27, 1937, 1\{of-
fett Dotson Wilborn this day presented himself before the 
Judge of this Court. The Court desiring further time within 
which to consider the petition for a writ of Habeas Corpus 
Ad Subjiciendum of th~ said Moffett Dotson Wilborn, doth 
continue the said petition until August 14th, 1937, at 9:30 
A. ~I. and the said 1\{o:ffett Dotson Wilborn is released con-
ditioned upon his executing a bond in the penalty of $1,000.00, 
as is provided by law before the Clerk of this Court with 
surety to be approved by said Clerk for his appearance in 
person in this Court on the 14th day of August, 
page 47 ~ 1937, at 9:30 o'clock A. M. 
And at another day, to-wit: At a Circuit Court of the 
City of Richmond held in the Court room of the City :Hall 
thereof on Saturday, the 14th day of August, 1937. 
Pursuant to an order entered herein on July 31st, 1937. 
l\1:offett Dotson Wilborn, this day presented himself before 
the Judge of this Court. The Court desiring· further time 
within ·which to consider the petition for a writ of Habeas 
Corpus .Ad Subjiciendum of the said Moffett Dotson Wil- . 
born, doth continue the said_petition until September 4, 1937, 
at 9 :30 A. M. and the . said 1\IIoffett Dotson Wilborn is re-
leased conditioned upon his executing a bond in the penalty 
of $1,000.00, as is provided by law before the Clerk of this 
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Court with surety to be appro:yed by said ·Clerk for his ap .. 
pearance in person in this Court on the 4th day of Septem-
ber, 1937, at 9:30 o'clock A .. M. 
And at another day, to-wit: At a Circuit Court of the 
City of Richmond, held in the Court room of the City Hall. 
thereof, on Thursday, the 4th day of September, 1937. 
page 48 ~ Moffett Dotson Wilborn 
v. 
John G. Saunders, City Sergeant and as such Keeper of the 
Jail. 
JUDGMENT. 
¥offett Dotson Wilborn, having been brought before this 
Court by the Sergeant of the City of Richmond, in obedience 
to the writ of habeas corp·us ad subjiciendum heretofore 
awarded herein, and the defendant having presented and 
:filed his answer to the petition filed herein, and the facts 
having been stipulated, and the matter having been fully 
argued, the Court took the matters herein involved under 
consideration. · 
Accordingly, the :Court having given its written ·opinion, ' 
hereby made a part of the record in this cause, that the peti-
tioner is not entitled to his freedom, and that he is not il-
legally being· restrained of his liberty by John G . .Saunders, 
City Sergeant, and as such Keeper of the Jail, therefore the 
Court doth adjudg·e, order and decree that the petition for 
writ of habeas corpus be denied Moffett Dotson Wilborn. 
The petitioner having taken exception to the judgment of 
the Court, and having indicated his intention of applying 
to the Supreme Court of Appeals of Virginia for a writ of 
error to said judgment, it is further ordered and decreed that 
the petitioner, the said Moffett Dotson Wilborn, upon fur-
nishing sufficient bond in the amount of $1,000.00, 
pag·e 49 ~ conditioned upon his appearance before this Court 
for further order on the 4th day of November, 
1937, and said bond also conditioned that the said Moffett 
Dotson Wilborn will violate no penal law of the Common-
.wealth of Virginia while at large by virtue of said bond, be 
released from custody until the 4th day of November, 1937. 
Moffett Dotson Wilborn, Petitioner, 
'V. 
John G. Saunders, City Sergeant, and as such Keeper of the 
Richmond City Jail, Defendant. 
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BILL OF EXCEPTIONS NO. 1. 
Be it remembered that on the trial of this case petitioner 
moved the Court to grant him a writ of Habeas corpus ~nd 
to discharge him froin the custody of John G. Saunders, Ser-
geant of the City of Richmond, and as such Keeper of the 
City Jail, on the ground that he was being illegally im-
prisoned, confined and detained therein GOntrary to the law 
of Virginia, in that: 
1. It WIJS beyond the power of the Governor of this St~te 
to impose conditions and restrictions fixing an additional and 
different punishment from that fixed by the Courts, and ex-
tending beyond the sentences imposed by the Courts. 
2. That the Governor of this State has no power to extend 
or enlarge a judgment of the Court of the Cum-
page 50 ~ monwoalth or to punish a citizen of the .Common-
wealth. 
3. That the pardon granted petitioner by the Governor was 
a gift and an act of clemency, and when once accepted and 
enjoyed could not be recalled. 
4. That it was not the intention of the Governor in grant-
ing the pardon and the intention of the ·petitioner in accept-
ing it to impose or accept conditions extending beyond N ovem-
ber 25. 1933. 
5. That a pardon g•ranted by the Governor of this State 
on a condition which· runs concurrently with the sentences 
imposed by the courts, as 'vas true in this case, does not op.-
erate as a suspension of the sentences. 
6. That at the time of the alleged violation of the condi-
tions of the conditional pardon the said ~t[offett Dotson Wil-
born had served the full sentences imposed on hhn by the 
courts of Mecklenburg and Brunswick counties, Virginia, and 
had fully discharged the judgments of said Courts. 
Which motion the Court overruled, to which action of the 
Court in overruling the said motion and denying the petition 
for the 'vrit of habeas cot'p1ts the petitioner, by counsel, ex-
cepted, and tenders this his Bill of Exceptions # 1, and prays 
that it may be signed and sealed and made a. part of the 
record in this case, which is accordingly done this the 20th 
day of October, 1937. 
JULIEN GUNN, 
Judge of the Circuit Court of the City of 
Richmond. 
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page 51 ~ I, Walker C. ~Cottrell, Clerk of the Circuit Court 
of the- City of Richmond, do hereby certify that 
the foregoing is an accurate transcript of the record in the 
Petition for a Writ of Habeas Corp·zts ad SuJJjiciendum of 
Moffett Dotson Wilborn v. John G. Saunders, City Sergeant, 
and as such l{eeper of the City Jail, and I further certify 
that the defendant herein, throug·h the Attorney General of 
Virginia, has had due notice of the intention of the plaintiff 
to apply to this Court for a copy of the aforesaid record. 
Given under my hand this 29th day of October, 1937. 
W ALICER C. COTTRELL, Clerk. 
Fee for Transcript $20.00. 
A Copy-Teste : 
M. B. WATTS, C. C. 
0 
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